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SIXTH CONGRESS OF THE FEDERATED STATES OF MICRONESIA

SECOND SPECIAL SESSION, 1990 C.B. No.é ~/85

A BILL FOR AN ACT
To further amend title 17 of the Code of the Federated States of
Micronesia, as amended by Public Law No. 5-34, by adding a new chapter 2
concerning freedom of information, and for other purposes.

BE IT ENACTED BY THE CONGRESS OF THE FEDERATED STATES OF MICRONESIA:

1 Section 1. Title 17 of the Code of the Federated States of

2 Micronesia is hereby further amended by adding a new section 201 of
3 éhapter 2 to read as follows:

4 "Section 201. Definitions. For the purpose of this

5 chapter:

6 (1) ‘'Adjudication' means agency process for the

7 formulation of an order;

8 (2) 'Agency' means each office, department, agency,
9 board, authority, commission and corporation of the
10 National Government of the Federated States of Micronesia,
11 but does not include the Congress or the Supreme Court;
12 (3) 'Agency action' includes the whole or a part of
13 an_agency rule, order, license, sanction, relief, or the
14 equivalent or denial thereof, or failure to act;
15 (4) 'Agency proceeding' means an agency process as
16 defined by subsections (1), (7), and (13) of this

17 section;

18 (5) 'Ex parte communication' means an oral or

19 written communication not on the public record with

20 respect to which reasonable prior notice to all parties
21 is not given, but it shall not include requests for status
22 reports on any matter or proceeding covered by this

23 chapter;

24 (6) 'Licemse' includes the whole or a part of an

25 agency permit, certificate, approval, registration,
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charter, membership, statutory exemption or other form

of permission;

(7) 'Licensiung' includes cgency process respecting

the grant, renewal dental, revocx=tion, sus ension
) iR ) il 2

annulment, withdrawal, limitaticu, awendment, modifi-

cation, or conditioning of a liceasz;

(8) ‘'Order' means the wuoie OvV @ part of a final

disposition, whether affirma&}g&;_ggﬁatiye, injunctive,

or declaratory in form, of an agerncy in 3 matuer other

than rule making but including licensing;

(9) 'Party' includes a perscn OT ageNcy named or
y__inc pe. QL

admitted as a party, or properly sacking and entitled

as of right to be aQEEEEEQ_lﬁ;E_R?EEYL_§“ an_agency

proceeding, and & person o agency adnitted by an

agency as a party for limited purnoges;

(10) 'Persou’ L“CLuﬂiﬁ_li_ﬂiﬂﬂiEiﬂﬁlL partnercship,

corporation, associatinu, nr fublic or private organi-

zation other than an agency;

(11) ‘'Relief' Inciudes the whote or a part of an
des t..e WLO [

agencz:

(a) Graat of money, asgistauce, licensa,

authority, exemptlonL>nggkgggql_pltzilege, or remedy;

(b) Recognition of a cislm, right, imnunity,

privilege, exempt.on, OF excepriou: It

(c) Taking of other actiou on the application

s e @] - —
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or petition of, and beneficial to, & pecson;

(12) 'Rule' means the whole or a part of an agency

statement of general or particular applicability and

future effect designed to implement, inierpret, or

prescribe law or nolicy or describirg the organization,

procedure, or practice requivemeats of an agency and

includes the approval or prescripticn for the future

of rates, wages, corporate or financlal structures or

reorganizations thereof, nrices, faciilties, appliances,

services or allowances therefoce or of valuations, costs,

or accounting, or practices bearing nv any of the fore-

goingi

(13) 'Rule making' meaus agency ncocess for

formulating, amending, or repealing & rule; and

(14) ‘'Sanction' includes the wholc or a part of

an agencv .

(a) Prohibition, reguiremcnt, limitation, or

other condition affecting the {recdom of a person;

(b) _Withholding of relief;

(¢) Impos'.tion of penaliy or fine;

(d) Destructioa, taking, scizure, ov with-

holding of property;

(e) Assessment of damages, reimbursemeat,

regtitution, compensation, costs, charges, ov fees;

vrmmn S

(f) Requlrement, revocation, ov suspension of

3 of 17
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a license; or

(g) Taking other coapulsory or restrictive

action,”
Section 2. Title 17 of the Code nf the Federared States of
Micronesia is hereby further amended by adiing a new secilon 202 of

chapter 2 to read as follows:

"Section 202. Public iaformatloa; sgeucy rulcs, opinions,

orders, records, and proceedinss.

=il

(1) Each agency shall make avallzble to the public

information as follows:

(a) Each agency shall separately sicate and

annually publish for the ggidance of the pablic:

(1) Descripticns of 1ts ceniral and field

organization and the estaeblished places at which, the

employees (and in the case of a unifcrmed service, the

members) from whom, and the methods whereby, the public

may obtain information, make submittals or requests, or

obtain decisions;

(1i) Statemeats of the peneral course and

wethod by which its funcrions are chauneled aad deter-—

mined, including the nature and requircements of all

formal and informal EEEE?QBEEE“EVailEElii

— -

(111) PRules of prcceduce, descriptions of forms

available or the places at whicin forms may be obtalned,

——— o ——

and instructions as te the scope and contents of all
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papers, reports, or examiunations;

(iv) Substantive ruies of general appli-

cability adovted as authorized by law, and statements of

general policy or interpretaticne of general appli-

cability formulated and adopted by the agency; and

(v) Each amendment, revision, or repeal

of the foregoing.

Except to the extent that a persun has 2ctual and timely

notice of the terms thereof, a2 persoun may not in any

manner be required to resort Lo, oc¢ bhe adversely affected

by, a matter required vo be onudlieched and not so published.

For the purpose of this paragraph, matter reasonably

available to the class of persvns affected thereby

is deemed published.

(b) Each agency, in accordance with published

rules, shall make available for public inspection and

copying the followlng: fiual opirl¢us, inciuding con-

curring and dissenting opinions, 3as well as orders, made

in the adjudication of cases; those statements of policy

and interpretations which have been adopted bty the agency

and are not published; and zdmirnistrative staff manuals

and instructions to staff that sffect a member of the public.

This requirement does not extend to materials which are

promptiy published and zonpies offered for sale. To the

extent required to prevent a clearly uawarranted

5 ot 17
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invasion of personal privacy, an agency may deiete

identifying details when it makes avallable or publishes

an opinion, statement o7 policy, interpretation, or staff

manual or instruction. Fowever, in qich.case the

justification for tie deletfon shell ve _cxplained fully

in writing. Each agency shall also mcdotaln and make

available for public inepectica and copying current

indexes providing identifying information for the public

as to any matter issued, adopted, or promulgated after

the effective date of thie act, and raquived by this

paragraph to be made availablie or puulished. Fach

agency shall promptly publish, quarterly or more fre-

quently, and distribute {(ty sale ot oltherwise) copies

of each index or supplements thereto unliess it

determines by published order that the publication

would be unnecessary and imprackicable, in which case

the agency shall nonetheless provide coples of such

index on request at 3 cost not to exceed the direct

cost of duplicacion. A tinel order, cpinion, statement

of policy, interpretaiion. or scaff msnual or instruction

that affects a member of the public msy be relled on,

used, or cited as preccdent by an sgency agalust a party

other than an agency only if it has been indexed and

either made available or published 28 provided by this

paragraph, or thc party has uclual and tiwely potice of
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the terms thereof.

(c) Except with respect tc cthe records made

available under parazraphs (&) and {(b) of this subsection,

each agency, upon any request for records which reasonably

describes such records and is made in accordance with

published rules stating the timc, place, fees (J4f any),

e S S i, S bt Svasm

promptly available to any person.

(d)(1) In ordar to carvy owt the provisions

of this section, each egency shall oromulgate regulations,

in accordance with chapter I of titls 17 of the Code of

the Federated States ¢f Micronesia, specifying a uniform

schedule of fees appiicable to all constituent units of

such agency. Such fees ghall be limited to reasonable

standard charges for decument search ond duplication

and provide for recovery of only the direct costs of such

search and duplication. Documents shall be furnished

without charge or at a reduced charge where the agency

determlnes that walver ov reducrion of che fee is 1u

can be considered as primarily benefiting the general

public.
(1i) On complainc, the Trial Division of

the Supreme Court of the Xederated States of Micronesia in

the State in which the complalaant resides, or has his

7 of 17
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principal place of business, or in which the agency records

are situated, or in Palikir, Pohunpei has juriediction to

enjoin the agency from wichholding agency records and to

order the production of any agency records improperly

withheld from the complainant. In such a case the court

shall determine the wattevr de uovo, and nay examine

the contents of such agency recgz@s in camera to deter-

mine whether such records or any parr thercof shall be

withheld under any of the exewptinns set forth in sub-

section (2) of this section, aand the burden is on the

agency to sustain its action,

(111) Notwithstanding any other provision

of law, the defendant shall serve au answer or otherwise

plead to any complaint made under this subsection within

30 days after service upon the defendant of the pleading

in which such complaint is made, unless the court

otherwise directs far good cause shovmn,

(1v) Except as to cases the court considers

of greater importance, procsedings bafore the district

court, as authorized by this subeect:lon, and appeals

therefrom, take precedence on the docket over all cases

and shall be assigned for hearing and trlal or for

argument at the earlieet practicable date ond expedited

in every way.

(v) _The couct may assess against the

3 of 17
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Federated States of Micrumesie reasveable atternmey fees and

other litigation costs reasonably incurred in any case

under this section in which the complaipant has

substantially prevailed.

(vi) Whenever the court orders the

production of any agency records improperly withheld

from the complainant and assesses againar the Federated

States of Micromesia reasomable ottorney fees and other

litigation costs, and the couzt addltionally issues a

written finding thet the circumstancas surrounding the

withholding raise guestions whether agency personnel acted

arbitrarily or capriciosusly with respect to the with-

holding, the Attorney General shall promptly initiate a

proceeding to determine whether disciplinary action is

warranted against the officer or employee who was

primarily responsihle for the withhoiding. The Attorney

General, after investigation z2ud consideration of the

evidence submitted, shall subumic his fiadings and

recommendations te the admivistrative authority of the

agency concerned and anall send copies of the findings

and recommendations to rhe oufficer or employee or his

representative. The admlnistrative authority shall take

the corrective action that the Attnrqu_peneral

recommends, If the conrt orderg the production of

records improperly withheld from thc complainant by the

9 of 17
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the Federated States of Microucsia vzasonable attorney

fees and other litigatioa coste, ard the court additionally

1ssues a written findigg_gygg‘Ebi_gigggpsrances_

—

surrounding the withholding ralse -jues:ions whether Office

of the Attornev Gereral peisonie. acted avbitrarily

and capriciously with respect to the wichholding,

the President shall promptly aypoint o special counsel

who shall have the same powers and resveneibilities with

- A m——- -

- —— —————

agencles in these circumstances.

(vii) In the evert of noncoupliance with the

- e mas o

contempt the responslble eapioyee, ard in the case of a

uniformed service, the cesponslibie membet,

(e) Each agency havirny more than one member

which makes decisions by vote of agency members shall

maintain and make available for nublie inspectior a

record of the final votes of eacn memhar in every agency

proceeding.

(£)(1) Each agency, npon any request for records

made under subsections (llgélz“iklx.ﬂimiﬂz of this section

shall determine within 10 days (excepting Saturdays, Sun-

days, and legal public bolidays) wfler rne racelpt of aay

10 of 7
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determination and tue reasons therefove, and of the right

of such person to appeal to the dead of the agency any

adverse determination; a0d rale 2 -lererwination with

respect to any appeal within 20 days (exrceptirng Saturdays,

Sundays, and legal public holiduys) after the receipt

of such appeal, If on appeal the deutal of the request

for records is in whola or in part upheld, the agency

shall notify the persan makicy such riquest of the

provisions for judiclal review of that derermination

under subsection (1){d) of chls gection.

S A s oS an P - W Lo

(ii) _Tn unusval clrcumsizaoces as specified

in this subparagraph, the time limits prescribed in

subsection (1)(f) of this secliou may be extended by

written notice to the perron maklnyg such request settin
20 Selih Iy Sl 8

forth the reasons for such extensior uad the dare on

————-

which a determinatiou_Lg:ifgected Lo he_ﬂisgagghed.

in an extension for more thaa 10 werking duys. As

L

used in this subparagraph, 'muusual circunstances’

means, but only to the extouc Ceascuaiy recessary Lo

o m—— —————

the proper processing of the pa-tlicular request the need

to search for and collect the raquesteld racnrde from

field facilities or othgw qugh}[shquts chat are

1i or 1/
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separate from the office processing the request; the

need to search for, coliect. and apnrapriztely examine

a voluminous amount of seggyégg”ggq_gistingg_fecnrds

which are demanded in 2 single request; o zhe need fQE

consultation, which shall be corducted wlth all

practicable speed, with arother apeacy liaving a

substantial interest in the determination of the request

or among two or more rompozents of tle ascncy having

substantial subject-matter jnterest therelirn,

2 . -3 \
(1ii) Auy person making 1 recquest to any

- 4 s S~ a—

(¢) of this section shall be qsgmed gg_ggxi exhausted his

administrative cemedies wio cospeat to such request if

- — se oo -—

- s amlees o o LSS S S i

the agency fails to comply with the apnlicable time limit

provisions of this paragrayh., T tne Jcverament can show

exceptional circumstances exist and that the agency is

exercising due diligence In responding o the cequest,

the court may retain jurisdlccion aad allcu the agency

additional time to complete Lts review of Lhe records.

Upon any determination by aa agency ro comply with a

request for records, the recorde 2cail be awade promptly

.- A —

notification of deulal of any request tor recozds under

Ciles HuUDoULL v Dhela . nee St o e o and ttrles or

posltions of each persen responsible for vhe denial of

iz of 1
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such request.

(2) This section dces not anply co matters that are:

(a) specifically zuihovized unler criteria

- s - -

the interest of national defense or &orcizu policy and

ara In fact preparly classiifod puroaan® Eo such

———— o~ ———— U -

executive order;

(b) Related solely to the lanterual personnel

rules and practices of an agency;

(c) Specificallv exemptad from disclosure

by statute; PROVIDED that such ststure ‘equires that the

matters be withheld fiom the public in such a manner

as to leave no discretion oa che Lssus, or establishes

particular types of matters to be witlheld;

(d) Trade gecrets aad ~ommecicial or financial

information obtalned from a persvn and privile 29_25

confidential;

(e) Inter-asency or intra-spency memorandums

. . o

or letters which wouid not be availahle by law to a

party other than an agency in litigacion wlth the agency;

(f) Persounel and medjcal files and similar

files the disclosure of which weuld ccastitute o clearly

unwarranted invaslop og_ggrsogat_nrlvacZi

——

(g) Iavestlgautory tecords complied for law

13 of 17
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enforcement purposes, but oniy te the ertent that the

production of such records would:

(1) Interfere with enfovrcement orcceedings;
AT 2 o 88,

(11) Duprive a persen of a right co a falr
RELYZ & puh8ud Y

trial or an impartial adjudicaticn;

(1ii) Constitute an nawirranted invasion

of personal privacy;

(iv) Discloge the identity of a confidential

source and, in the case of a record compiled by a criminal

——— -

law enforcement anthority in the ceuvse of a criminal

investigation, or by an agency conducting 3 lawful

national security intelligence investigation, confidential

information furnished onlv by the coufidential source;

(v)_Disclose investigative techniques and

procedures; or

(vi) Endanger the 1life ov physical safety

of law enforcement perscanel;

(h) Contalned i1 oi relatad to examination,

operating, or condition reports prepaved by, on behalf

of, or for the use nf au ageacy respouxible for the

- s~ A

Any reasonably segregable portlon ol a4 record shall he

provided to any person regaeskting such racord

14 of !7
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after deletion of the porticus which are exempt

under this subsection,

(3) _This section dees mot authorize withholding of

information or limit the availabilitv of records to the

public, except as specifically stated in this section.

This section is not authority to withhold information

from Congress.

(4) On or before March 1 of each caleudar year,

each agency shall submit a report covering the preceding

calendar year to the Speaker of the Cumgress of the

Federated States of Mlcromnesia for referral to the

appropriate committees of the Congress. The report shall

include:

(a) The number of determinutions made by such

agency not to comply with requests for records made to such

agency under subsection (1) of this section and the reasons

for each such determination;

(b) The number of apueals made by parsons

under subsection (1)(f) of this secrion, the result of

such appeals, and the reascn for the action upon each

appeal that results in a denizl of Informstion;

(c) The nameaz and titles or poeitrions of each

person responsible for the denial of records requested

under this section, and the number of inntances of

participation for each;

15 of 17
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(d) The results of each proceeding conducted

pursuant to subsection (1)(d)(vi) of thils sectionm,

including a report of the disciplinary action taken

against the officer or employee who was primarily

responsible for improperiy withholding records or an

explanation of why disciplinacy action was not taken;

(e) A copy of every rule wpada by such agency

regarding this section;

(f) A copy of the fee scheduie and the total

amount of fees collected by the agency for making records

available under this section; and

(g) Such ather informatiov as indicates efforts

to administer fully this saction.

The Attorney Genmeral shall subinlt an sonual report

on or before March 1 of each calendar year which shall

include for the prionr calendar year a lisling of the number

of cases arising under this sectlon, the exemption involved

in each case, the disposition of such case, and

the cost, fees, and penalties assessed under

subsections (1)(d)(v), (vi), and (vii) of this section.

Such report shall also include a descrivtion of the efforts

undertaken by the Office of the Atiorney General to

encourage agency compliance with thlsg section.”

16 of 17
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1 Section 3. This act shall become law upon approval by the

2 President of the Federated States of Micrumesia or upon i?ﬁrbecoming

3 law without such approval.

4

5 Date: V//
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Intruduced by:
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